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NOTES

ENDANGERED SPECIES ACT AMENDMENTS

WILDLIFE LAW-Amendments to the Endangered Species Act of
1973 signed into law. New act requires two-step exemption processes for federal agency actions, more public notice of listing
processes, and agency consideration of economic impacts of listing.
BACKGROUND
The Endangered Species Act of 1973,' a controversial piece of
legislation designed "to conserve endangered species and threatened
species, '"2 was substantially amended on November 10, 1978, by the
95th Congress. The strict mandate of conservation of endangered
species over all other criteria in the 1973 act had led to curtailment
of certain major federal actions.' Criticism of these priorities was
widespread. The act was amended to provide consideration of the
economic and environmental aspects of a project away from public
pressure, through a committee exemption process. This analysis considers revision of two major sections. 4
Under the 1973 act, Section 7 required federal agencies to "insure
that actions authorized, funded, or carried out by them do not jeopardize the continued existence of endangered and threatened
species." ' This section developed into one of the most closely scrutinized and litigated portions of the statute. It has been changed to
allow a balancing of various considerations with protection of endangered species in the decision making process. A two-step exemption procedure for certain federal actions is provided by the amendments.
Section 4 of the 1973 act described the procedures necessary for
listing of endangered and threatened species. This listing process has
been changed by adding certain notice requirements and allowing
consideration of economic impacts as well as environmental concerns. Recovery plans for the endangered species are mandated;
1. 16 U.S.C. § § 1531-1542 (1976).
2. 16 U.S.C. § 1531(5)(c) (1976).
3. National Wildlife Fed'n v. Coleman, 529 F.2d 359 (5th Cir. 1976) (conflict between
Mississippi Sandhill Crane and a planned interchange for Highway 10); Tennessee Valley
Auth. v. Hill, 437 U.S. 153 (1978) (conflict between T.V.A. and snail darter population).
4. Section 7 and Section 4.
5. 16 U.S.C. § 1536 (1976).
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affirmative efforts are required to assure species survival and maintenance. The existing definition of "species" has been changed to
exclude taxonomic categories below subspecies as well as distinct
population of invertebrates. Finally, critical habitat6 is defined for
the first time.
THE ACT OF 1973

The Endangered Species Act of 1973 provided an absolute mandate that the actions of federal agencies not jeopardize the continued
existence of endangered or threatened species. A strict construction
of the language showed it to be non-discretionary-there were no
provisions for balancing considerations other than species preservation. The conservation of a species was the only permissible consideration, although the initial decision whether or not to proceed with an
action rested on the agency involved. This led to the necessity of
judicial construction of the act, and the extreme situation of Tennessee Valley Authority v. Hill.' This highly publicized case
prompted Congress to consider a number of bills and resulted in the
legislation here discussed. "The purpose of the legislation is to authorize appropriations to carry out the Endangered Species Act, and to
introduce some flexibility into the Act." 8
SECTION 7 INTERAGENCY COOPERATION

The new Section 7(a) restates Section 7 of the former law, requiring federal agencies to insure that their action "does not jeopardize the continued existence of any endangered species or threatened species." 9 The section now also requires that all federal
agencies consult with the Department of Interior or the Department
of Commerce, whichever is appropriate, whenever any of their actions
might affect endangered species.1 The Fish and Wildlife Service or
the National Marine Fisheries Service, depending on the species, is to
conduct a threshold examination. Within 90 days, the Secretary is to
issue a biological opinion discussing the possible effects of the action
and suggesting "those reasonable and prudent alternatives which he
believes would avoid jeopardizing the continued existence of any
6. 16 U.S.C.A. § 1532(5)(A) (Supp. 1979).
7. See Tennessee Valley Auth. v. Hill, 437 U.S. 153 (1978); Note, Tennessee Valley
Auth. v. Hill, 18 NAT. RES. J.(1978).
8. H.R. REP. NO. 95-1625, 95th Cong., 2d Sess. 3, reprinted in [1978] U.S. CODE
CONG. & AD. NEWS 9453.
9. 16 U.S.C.A. §1536(a) (Supp. 1979).
10. The Fish and Wildlife Service assists concerning land based species, and the National
Marine Fisheries Service with marine bases species.
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endangered or threatened species . . . and which can be taken by the
federal agency or the permit or license applicant in implementing the
agency action."' ' The House report on this legislation pointed out
that evidence received at hearings held on the operation of the 1973
act indicated that a consultation process would resolve most of the
conflicts.
The desired result of such a process is to provide information
regarding possible presence of a listed species before a project is
begun. The consultation between the acting agency and the Fish and
Wildlife Service may be complex, or it may amount to no more than
a simple inquiry whether a listed species is present in a project area.
At the conclusion of this threshold examination, the FWS is to issue
a biological opinion stating whether the action is likely to jeopardize
the species or adversely modify the critical habitat. It is still within
the discretion of the involved agency to determine whether or not to
proceed with the activity as planned. However, Section 7(d) provides
that the agency is prohibited from making any irretrievable commitment of resources which will foreclose implementation of alternatives to the proposed action.' 2 Should an agency proceed with an
action, ignoring a negative determination, the enforcement mechanism would be a citizens' suit.' I
If the Secretary issues an opinion stating that the proposed action
may jeopardize an endangered or threatened species or adversely
modify a critical habitat, the agency, the governor of the state which
is to be affected, or the permit applicant may within 90 days apply
to the Secretary for an exemption.' 4 At this point, the double level
review process begins.
A. The Review Board
The application for exemption is to be submitted to a review
board of three persons: one appointed by the Secretary,' I one appointed by the President after consideration of the recommendations
of the governor of the state, and one an administrative law judge
selected by the Civil Service Commission.' 6 The Secretary's opinion
is to be submitted to the board for consideration. Within 60 days of
appointment or upon agreement between the applicant and the
11. 16 U.S.C.A. § 1536(b) (Supp. 1979).
12. Id. §1536(d).
13. No specific remedy is provided in the act for noncompliance.
14. 16 U.S.C.A. § 1536(g)(1) (Supp. 1979).
15. The Department of Interior, or in the case of a marine species, the Secretary of
Commerce.
16. This judge is selected in the same manner administrative law judges are selected under
5 U.S.C. §3344 (1976).
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Secretary for a longer period of time, the board must determine by
majority vote:
(1) whether an irresolvable conflict exists, and
(2) whether such exemption applicant has
(a) carried out its consultation responsibilities..

in good faith

... and made a reasonable and responsible effort to develop and
fairly consider modifications or reasonable and prudent alternatives
to the proposed agency action...
(b) conducted any biological assessment required of it...

(c) refrained from making any irreversible or1 irretrievable commitment of resources prohibited by subsection d. 7
If the review board finds that the applicant has carried out these
responsibilities, it conducts a formal hearing to consider an exemption. Within 180 days a report is to be issued to the second level
committee of this two-step review process. The report shall discuss:
(A) the availability of reasonable and prudent alternatives to the

agency action, and the nature and extent of the benefits of the
agency and of alternative courses of action consistent with conserving the species or the critical habitat;
(B) a summary of the evidence concerning whether or not the
agency action is in the public interest and is of national or regional
significance;
(C) appropriate reasonable mitigation and enhancement measures
which should be considered by the committee. 1 8
The review board is intended to act as a hearing examiner for the
committee. This screening board merely makes recommendations to
the Endangered Species Committee, although it has the power to
eliminate from review those project applications not following the
mandates set out.
It is expected that the scope of the search for and consideration of
alternatives to the action will greatly broaden at this level. The review board is given the power to request the assistance of agency
personnel from the head of any federal agency to aid the development of a comprehensive report.1 9
B. The Endangered Species Committee
Section 7(e) establishes the Endangered Species Committee. The
seven members of this second level committee are: the Secretary of
Agriculture, the Secretary of the Army, the Secretary of the Interior,
17. 16 U.S.C.A. §153 6 (g)(5) (Supp. 1979).

18. Id. § 1536(g)(7).
19. Id. §15 3 6(g)(10).
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the Chairman of the Council of Economic Advisors, the Administrator of the National Oceanic and Atmospheric Administration, the
Administrator of the Environmental Protection Agency, and a person
appointed by the President at the recommendation of the governor
of the affected state.
The committee is to receive the review board's report and may
hear evidence on its own. Within 90 days, the committee is to make
the final determination whether an exemption would be appropriate
or not. Five members of the committee must vote to approve an
exemption based on these criteria:
(1) there are not reasonable and prudent alternatives to the agency
action;
(2) the benefits of the action clearly outweigh the benefits of alternative courses of action consistent with conserving the species or
its critical habitat, and such action is in the public interest; and
(3) the action is of national or regional significance .... 20
At this stage it is contemplated that a wide variety of alternatives
will have been proposed and considered, with the only limitations
being that the alternatives be technically capable of construction and
prudent to implement. It remains to be seen if the committee will
function according to these expectations.
The provision for evaluation of benefits includes, but is not
limited to, "ecological and economic considerations." 2 1 This return
to a traditional cost-benefit approach has sparked criticism from
environmentalist groups 2 2 as weakening the act, being unnecessary,
and being costly. It is clear that more funds and personnel will be
necessary under the new legislation.2 3
If an exemption is to be granted, the committee shall "establish
such reasonable mitigation and enhancement measures, including,
but not limited to, live propogation, transplantation, and habitat
acquisition and improvement, as are necessary and appropriate to
minimize the adverse effects of the agency action on the endangered
species, threatened species, or critical habitat concerned." 2 4 Such
measures are to be carried out and paid for by the party receiving the
exemption. If a federal agency action is involved, the mitigation and
enhancement measures must be authorized by Congress prior to
implementing the action and funded concurrently with all other proj20. Id. §1536(h)(1)(A).
21. H.R. REP. NO. 95-1804, 95th Cong., 2d Sess. 20 reprinted in [1978] U.S. CODE
CONG. & AD. NEWS 9487.
22. 9 ENVIR. REP. (BNA) 1306 (1978).
23. Keith Schriener, in 9 ENVIR. REP. (BNA) 1306 (1978).
24. 16 U.S.C.A. § 1536(h)(1)(B) (Supp. 1979).
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ect features. In effect, Congress, subject to the political pressures of
the time, now holds the pursestrings to the implementation of
exemption safeguards in cases of federal agency actions. Whether an
action can proceed if Congress refuses to authorize mitigation funding is as yet untested.
The committee's final determination and the final agency action
are subject to judicial review in the Court of Appeals for any circuit
in which the agency action would take place. An exemption decision
shall not be considered a major federal action for the purposes of the
National Environmental Policy Act of 1969,21 provided an environmental impact statement concerning the action has been previously
prepared with respect to the agency action.2 6
SECTION 4

A. Determination of Threatened and EndangeredSpecies
The 1978 amendments add at the end of subsection (a)(1) the
following sentence: "At the time any such regulation is proposed
(referring to the listing of a species), the Secretary shall also by
regulation, to the maximum extent prudent, specify any habitat of
such species which is then considered to be critical habitat."' ' 7 This
apparently innocent new sentence has caused slowdowns in the listing processes of the Fish and Wildlife Service. 2 8 Some species have
no clearly ascertainable habitat, and the habitats of others would be
better protected if unknown by the public. Also the process of research and discovery of a habitat is expensive and lengthy (1-5
years). The Fish and Wildlife Service considers it imprudent "if by
defining the habitat one is doing more harm to the species than by
not defining habitat"'2 and has thus avoided the projected problems
of the language. This construction appears to be congruent with
legislative intent. The phrase "to the maximum extent prudent" is
explained in the House report 3 0 on the amendments as intended to
give the Secretary the discretion to decide not to designate critical
habitat concurrently with the listing where it would not be in the
best interests of the species to do so.
25. 42 U.S.C. §4321 (1976).
26. 16 U.S.C.A. § 1536(k) (Supp. 1979). It is not explained why an impact statement
cancels the necessity of the agency action being considered a "major federal action."
27. 16 U.S.C.A. § 1533(a)(1) (Supp. 1979).
28. Interview with Carol Justice, Office of Endangered Species, Albuquerque, New Mexico, March 29, 1979; Interview with John Murphy, Office of Endangered Species, Arlington,
Virginia, March 30, 1979.
29. Id.
30. H.R. REP. NO. 95-1625, 95th Cong., 2d Sess. 16,reprintedinU.S. CODE CONG. &
AD. NEWS 9466.
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The 1978 amendments expand present notice requirements with
respect to listing:
[I] n the case of any regulation proposed by the Secretary ... with

respect to the determination and listing of an endangered or threatened species and their critical habitats ... the Secretary:
(i) shall publish general notice of the proposed regulation...
(I) In the Federal Register, and
(II) If the proposed regulation specifies any critical habitat, in

a newspaper of general circulation within or adjacent to
such habitat;
(ii) shall offer for publication in appropriate scientific journals the

substance of the Federal Register notice.3

Actual notice of the regulation and any environmental analysis
prepared on it is also required to be given to all general local governments within or adjacent to the proposed critical habitat within 60
days. 3 2 Under the 1973 act, the requirement was merely publication
in the Federal Register, which was considered insufficient notice by
the proponents of the 1978 amendments.
Where a critical habitat is specified in the proposed regulation, the
Secretary must hold a public meeting on the regulation in the area in
each state where the habitat is located. If a timely request is filed
with the Secretary, a public hearing must be held in the area of the
state in which the habitat is found. In the few circumstances where
no critical habitat is proposed concurrently with the listing, a public
meeting is not mandatory, unless requested by any person within 45
days of publication. 3" The Office of Endangered Species has indicated that as a matter of policy some type of meeting will always
be held.3 4
B. Economic Analyses
Perhaps the most controversial paragraph of the new Section 4 is
that which provides:
In determining the critical habitat of any endangered or threatened
species, the Secretary shall consider the economic impact, and any

other relevant impact, of specifying any particular area as critical
habitat, and he may exclude any such area from the critical habitat
if he determines that the benefits of such exclusion outweigh the
31.
32.
33.
34.
ruary,

16 U.S.C.A. § 1533(f)(2)(B) (Supp. 1979).
Id. § 1533(f)(2)(B)(iii).
Id. § 1533(f)(2)(B)(iv)(I).
Interview with John Spinks, Office of Endangered Species, Arlington, Virginia, Feb1979.
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benefits of specifying the area as part of the critical habitat, unless
he determines .. that the failure to designate such
area as critical
of the species. 3 1

habitat will result in the extinction

The mandatory preparation of an "economic analysis" has required Endangered Species Offices throughout the country to contract out this task to economists. Their job is to define what is
required and to fulfill that requirement. In practice this has been
expensive and time consuming and has brought listing of species
almost to a halt. The approach of the Fish and Wildlife Service now
is to identify the substantial economic problems themselves and to
contract out the study only if major money is involved and there is
an irresolvable conflict. The Fish and Wildlife Service, as a biological
organization, has encountered slowdowns due to lack of expertise in
economic analysis, a task which is perhaps more efficiently done in
the exemption process. The "economic analysis" required by this
section has been characterized as "nothing to do with nothing" 3 6 by
certain environmentalists, and has caused the National Wildlife Federation to express its concern. 3'7 This provision clearly indicates the
new direction of the act towards a market cost-benefit approach, and
away from considering the species as solitary biological entities.
The last change in Section 4 is a new subsection (G) which requires the Secretary to develop and implement recovery plans for
listed species.3 Such plans are designed to conserve and insure the
survival of the species. 3" A flaw in this new provision is that there
was no new allocation of funding to assure its implementation. The
Endangered Species Office has indicated that recovery plans may
necessarily be more abbreviated for certain species; those less elaborate plans may simply require buying a small area of land surrounding a habitat to insure survival of the species.
The amendments have redefined "species" to exclude populations
of invertebrates and plants as separate populations for listing purposes.4 0 This new restriction appears to limit severely the Endangered Species Office's scope of listing powers. For practical purposes,
however, this new definition poses no immediate problem. The
National Office of Endangered Species has never considered listing
these populations.
35. 16 U.S.C.A. § 1533(b)(4) (Supp. 1979).
36.
37.
38.
39.
40.

9 ENVIR. REP. (BNA) 1306 (1978).
Id.
16 U.S.C.A. § 1533(g) (Supp. 1979).
Recovery teams have existed since 1974, although not specifically mandated.
16 U.S.C.A. § 1532(16) (Supp. 1979).
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CONCLUSION
The purpose of the 1978 amendments to the Endangered Species
Act was the authorization of appropriations and the introduction of
some flexibility into the act as discussed above. Requiring consultation with other agencies before an agency acts, along with the twostep exemption process, will result in more protection for the species
through a broader consideration of alternatives and an earlier resolution of conflicts under the act. Another result is insulation of the less
popular questions of management of the environment from public
pressure. The funding of exemption mitigation and the enforcement
of negative determinations against an exemption are as yet not
proven. Litigation and further legislation may solve these problems.
The expanded notice requirements with respect to listing a species
demonstrate another trend of the act. More involvement of the general populace in the listing process is desired. Also, agencies are required to do an economic analysis of the listing and designation of
the species and habitat to be protected. However, the lack of additional funding and expertise may hamper the rapid and efficient
fulfillment of these mandates.
Although the amendments provide certain new protections for
endangered and threatened species and a broader consideration of
economic factors as well as public opinion, such increased flexibility
carries with it negative implications. The processes described require
much time and expertise. Delays created by compliance with the
required processes designed to protect a species may result in that
species' extinction. Whether federal agencies can efficiently incorporate these requirements into their processes and fulfill the purpose
of protecting endangered species is yet to be determined.
ANN STROMBERG

